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IN T H E S U P R E M E C O U R T 
O F T H E S T A T E O F U T A H 
BARBARA NANCY ASTORGA, 
Plaint i f f and R e s p o n d e n t , 
v s . 
RICHARD G E O R G E J U L I O , 
Defendant and A p p e l l a n t . 
C a s e No. 1 4 5 <2 6 
B R I E F O F A P P E L I A N T 
S T A T E M E N T O F K I N D O F C A S E 
Thi s is a c ivi l a c t i o n by the plaintiti to modi fy tht j u d g m e n t and 
o r d e r r e n d e r e d a g a i n s t the a p p e l l a n t in a c r i m i n a l b a s t a r d y p r o c e e d i n g , 
D I S P O S I T I O N IN L O W E R C O U R T 
.Defendant 's Motion to D i s m i s s p r i o r tc t r i a l w a s d e n i e d . The c a s e 
w a s h e a r d by the C o u r t , wh ich o r d e r e d tha t the ch i ld s u p p o r t p a y m e n t s 
by the defendan t in behalf of Todd T r o y be i n c r e a s e d f rom $ 5 0 . 0 0 to the 
s u m ot $75 . 00 per m o n t h . 
R E 1 I F F S O U G H T ON A P P F A L 
Defendan t s e e k s r e v e r s a l of the l o w e r c o u r t ' s O r d e r and 
j u d g m e n t m his i avor and d i s m i s s a l of p l a n u m * s o r d e r , and in the* 
a l t e r n a t i v e , a new t r i a l , 
S I A T E M E N T OF F A C T S 
On M a r c h 15, 1967, in the m a t t e r of S ta le of Utah v. Ri< ha rd 
J u l i o , T h i r d J u d i c i a l i J io t r i c t Cour t , Sal t Lake County , c r i m i n a l c a s e 
n u m b e r 20016, the jury found thr de fendan t gui l ty oi be in^ the l a t h e r of 
a m i n o r chi ld , Todd T r o y bo rn to the p l a m t i H h e r e i n , and the1 C o u r t 
o r d e r e d the de fendan t to pay child s u p p o r t in the a m o u n t of $ 5 0 . 0 0 p e r 
m o n t h , plus m e d i c a l e x p e n s e s i n c u r r e d in conn» ct ion wi th the b i r t h of 
odi ' m i n o r ch i ld . The1 dc fen< an t lias fully p e r f o r m e d a c c o r d i n g to the 
cour t1 s o r d e r . 
On or a b o u t N o v e m b e r 1 7 , 1 9 7 5 , p la in til f l i l r d the1 wi thin a c t i o n , 
and s u b s e q u e n t l y o b t a i n e d the i s s u a n c e oi an O r d e r to Show Cause in 
r e Modi ti ca t ion w h e r e i n p l amt i i f sought modi fie a t i on of tht judgment 
and o r d e r in the p r e v i o u s b a s t a r d y p r o c e e d i n g , bi t king an i n c r e a s e in. 
the m o n t h l y chi ld s u p p o r t p a y m e n t to $ 1 0 0 . 0 0 . D e f e n d a n t ' s p r e t r i a l 
Motion to D i s m i s s w a s den ied f r o m which de fendan t a p p e a l s . 
Upon t r i a l ol the i s s u e , the lower c n u r t o r d e r e d tha t child si p p o r t 
payments by the defendant in behalf of said minor child be increased 
to $75.00 per month, fron which order the defendant appea ls . 
S T A T E M E N T O F P O I N T S 
POINT I. THE P L U N T I F F , HAVING ELECTED TO PROCEED 
UNDER THE BASTARDY i CT, IS PRECLUDED FROM SFEKING MODI-
FICATION OF I H E JUDGMENT RENDERED THEREUNDER THROUGH 
A NEW AND SEPARATE C EVIL ACTION. 
POINT II. PLAIN IFF1 ACTION AGAINST IHE DEPENDANT 
IS A COLLATERAL ATTA ,K ON A PRIOR JUDGMENT AND MUST BE 
DISMISSED. 
POINT HI. TILE E /IDENCE IS INSUFFICIENT TO SUPPORT 
THE FINDING OF THE COURT THAT THERE EXISTED SUFFICIENT 
CHANGE OF CIRCUMSTANCES TO WARRANT A MODIFICATION OF 
THE SUPPORT ORDER. 
A R G U M E N T 
P O I N T I . 
THE PLAINTIFF HAVING ELECTED TO PROCEED UNDER THE 
BASTARDY ACT, IS PRECLUDED FROM SEEKING MODIFI-
CATION OF THE JUDGMENT RENDERED THEREUNDER THROUGH 
A NEW AND SEPARATE CIVIL ACTION. 
In Brown v. Mar re l l i , Utah 2d 527 P . 2d 230 (19(1), this Court, 
citing its own recen t decis ions , held that the Bas tardy Act, Section 77-60-1 
et seq. , U . C . A . (1953, as amended) and the Uniform Act on Paterni ty , 
Section 78-45a- l , et s eq . , U . C . A . (1953, as amended) a r e a l ternat ive 
r emed ies and that the election to pursue one precludes subsequent us< of 
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t e o t h e r . The p la in t i f i h e r e i n e l e c t e d to p r o c e e d u n d e r the c r i m i n a l 
I i s t a r d y A c t , and is o b v i o u s l y now p r o h i b i t e d f r o m p r o c e e d i n g u n d e r 
& e c iv i l U n i f o r m A c t on P a t e r n i t y for a d d i t i o n a l r e l i e f . I n s t e a d , the 
p aint i f f ha s i n s t i t u t e d a c ivi l a c t i o n of he r own invent ion to modify the 
j d g m e n t r e n d e r e d in the B a s t a r d y A c t p r o c e e d i n g . The B r o w n c a s e , 
c ted a b o v e , d i c t a t e s tha t when the plaint iff e l e c t s h e r r e m e d y a g a i n s t 
t te pu ta t ive f a t h e r , she is bound by tha t e l e c t i o n r e g a r d i n g the s u b s e q u e n t 
a t e m p t s to e n f o r c e or modify any r e s u l t i n g j u d g m e n t . P la in t i f f m u s t n o t 
b » p e r m i t t e d to do i n d i r e c t l y t ha t wh ich th i s C o u r t has p r o h i b i t e d h e r 
f r o m doing d i r e c t l y . A c c o r d i n g l y , p la in t i f f ' s a c t i o n m u s t be d i s m i s s e d . 
P O I N T I I . 
P L A I N T I F F ' S ACTION AGAINST THE D E F E N D A N T IS A 
C O L L A T E R A L A T T A C K ON A PRIOR J U D G M E N T AND 
MUST BE DISMISSED. 
This C o u r t r u l e d in E r i c k s o n v. McCu l lough , 91 U tah 159, 63 P2d 
595 ( 1937 ), t ha t a j u d g m e n t is no t s u b j e c t to c o l l a t e r a l a t t a c k w h e r e 
the Cour t had j u r i s d i c t i o n of the s u b j e c t m a t t e r and the p a r t i e s . T h i s w e l l -
r e c o g n i z e d r u l e w a s v io l a t ed when the plaint iff t i l ed a new and s e p a r a t e 
c iv i l a c t i o n to modify the j u d g m e n t r e n d e r e d in the e a r l i e r c r i m i n a l 
b a s t a r d y p r o c e e d i n g s . P la in t i f f shou ld no t be p e r m i t t e d to m a k e th is 
c o l l a t e r a l a t t a c k on tha t j u d g m e n t . I n s t e a d , she shou ld be l i m i t e d to 
seek ing h e r a d d i t i o n a l r e m e d y u n d e r the s ty le and n u m b e r of the o r i g i n a l 
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proceedings . Her a t tempt to do otherwise mus t he d i smissed . 
P O I N T I I I . 
THE EVIDENCE IS INSUFFICIENT TO SUPPORT THE 
FINDING OF THE COURT THAT THERE EXISTED SUF-
FICIENT CHANGE OF CIRCUMSTANCES TO WARRANT 
A MODIFICATION OF THE SUPPORT OR )ER. 
The Plaintiff failes to es tab l i sh sufficient ac t s of changed c i r -
cumstances to support a modification of the original o r d e r . The Plaintiff 
testified (Transcr ip t 26, Lines 2-16) that a t the t me ol the original o rde r 
she had no income but that her income has increa >ed to $680.00 per month 
(T. 26 L .8 -11 ) . On the other hand, the defendant testified his net income 
has increased only by $88. 48 since the original o rder was entered (T. 1 1 
L. 19-22). Clearly, the facts do not w a r r a n t the modification entered by 
the t r ia l court . 
An e r r o r in computation of the plaintiff1 s payroll deductions is 
apparent , a m i s - s t a t ed fact which may have been rel ied upon by the Court 
in a r r iv ing at its decis ion. At one point, the plaintiff,under c ross examinat ion, 
indicates that $6.62 per month is withheld for r e t i r e m e n t (T. 24 L. 14). Under 
r e - d i r e c t examination (T. 28 L. 23), the plaintiff indicates the r e t i r e m e n t 
figure is $62.62, the d iscrepancy being more than the g ros s increase in 
support o rdered by the Court. This confusion must be clarified, requir ing 
a new t r ia l of this i s sue . 
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C O N C H I S I O N 
The Pla in t i f f ha^ a t t e m p t e d a p r a c t i c e wh ich , u n c h e c k e d , wo dd 
r e s u l t in a v e r i t a b l e flo< d of l i t i ga t i on wi th e v e r y d i s p l e a s e d p a r t y b mg 
t r e e to file ye t a n o t h e r < p a r a t e a c t i o n to i m p e a c h o r modify ctn e a r l e r 
j u d g m e n t . Th i s C o u r t 1 s u n e q u i v o c a l l y s t a t e d tha t a m o t h e r m a y 
s e e k r e l i e i a g a i n s t he r t n ld ' s pu ta t ive f a the r in e i t h e r of two c o u r t 
p r o c e e d i n g s , c iv i l o r ci m m a l . D e c i s i o n s of th i s C o u r t , j u d i c i a l 
e c o n o m y , and c p m m o n &ense d i c t a t e tha t once tha t cho ice is m a d e , 
a l l f u r t h e r r e l a t e d p r o c e e d i n g s shou ld and m u s t be b r o u g h t u n d e r the 
o r i g i n a l c a s e style, and n u m b e r , a c o u r s e of a c t i o n wh ich P la in t i f f 
a d m i t s w a s c o n t e m p l a t e d i t one t i m e ( T . 27 L . 14-28) , 
The f ac t s c o n t a i n e d in the r e c o r d do no t s y p ^ o r t a j u d g m e n t 
m o d i f i c a t i o n even \£ the P la in t i f f had p r o c e e d e d c o r r e c t l y , and a t b e s t 
a r e i n c o n c l u s i v e and even confus ing , r e q u i r i n g a new t r i a l of the 
ISSUL li the j u d g m e n t is n >t r e v e r s e d . H o w e v e r , i t is c h a r t ha t the 
j u d i c i a l s y s t e m would be b e s t s e r v e d by r e v e r s a l of the l ower c o u r t ' s 
d e c i s i o n . 
R e s p e c t f u l l y s u b m i t t e d , 
E v e r e t t F . Dahl 
760 E a s t C e n t e r S t r e e t 
M i d v a l e , U tah 84047 
A t t o r n e y for A p p e l l a n t 
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